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easement carries with the land. The 
property of one is encumbered, while 
the other is not. 

No such language exists in road ease-
ments, as the public right has no linkage 
to specifi c land parcels. Both “burden 
and benefi t” coexist for landowners 
with road frontage, and municipalities 
are both praised and cursed: praised for 
allowing safe passage to one’s home, 
cursed for the dust cloud left behind!
How To Create A Road

Roads are created by four methods: 
layout, prescription, dedication and ac-
ceptance, and deeded ownership over 
land to which a municipality has title. 
The fi rst two are legal acts while dedi-
cation, such as a subdivision road plat, 
and deeded ownership involve actual 
construction. 

Most of Andover’s historic roads 
were created by the process of laying 
out. Each year the Board of Selectmen 
would gather to record this extraordi-
nary task for posterity. The source re-
cords make interesting reading: “Beech 
Hill or Swett Rd: 2½ rods, beginning at 
a pine tree standing about 10 rods west-
erly of Horshew pond by the side of the 
road that leads from Capt. Benj. Petten-
gails to Benj. Sillas, thence S 4 degrees 
E 80 rods.” Notice that the roads were 
created over private land.

The prescriptive method, a process 
the Legislature abolished in 1968, is the 
most diffi cult to prove. One must dem-
onstrate twenty years of uninterrupted 
passage by the public in a defi nite line 
of travel. Finally the claimant must 
prove adversity; the landowner never 
gave permission. If such permission 
had been given, the burden to prove that 
it was retracted prior to the commence-
ment of the twenty year hitch must be 
documented.

The dedication and acceptance pro-
cess is an express act by a holder of 
record showing intent to “permanently 
donate a particular strip of land to the 
public to be used as a highway.” Filed 
and recorded subdivision plats, ap-
proved by the Planning Board, con-
stitute the most common method of 
dedication, but until there is a formal 
acceptance at Town Meeting, the road 
will not have legal status. Both dedica-
tion and acceptance are required.

The fourth method is a laying out of 
a road over land the town owns or has 
acquired by the process of taking.
Who Owns The Land?

Returning to the earlier question 
of ownership of the underlying land, 
we can begin to understand just how 
complex this easement truly is. In New 
Hampshire, because the creation pro-
cess historically has involved privately 
owned land, the burden of proof falls 
on the municipality to produce clear 
evidence to the contrary. 

Ownership of the underlying soil 
follows the center-of-the-road doctrine. 
Simply stated, fee simple to the under-
lying land is presumed to belong to the 
lot owner over whose land the easement 

passes – to the centerline of the right-
of-way (ROW). This of course assumes 
there is a different lot owner on the 
other side; otherwise the entire corridor 
reverts to the single owner. This pre-
sumption is so strong that deeds rarely 
mention the highway boundary as the 
lot boundary.

Road classifi cation in New Hamp-
shire is determined primarily by what 
authority (federal, state, or local) is re-
sponsible for their construction, recon-
struction, and maintenance. Classes one 
through four deal with state roads. 

Class 5 roads consist of all other local 
roads that a town has a duty to maintain. 
Maintenance is a key word, and many 
legal issues have been addressed by the 
highest courts based solely on evidence 
that either supports or refutes a munici-
pality’s intent in this regard.

Of particular importance to rural 
communities are the abandoned, ancient 
by-ways that contribute to the sense of 
place that defi nes the New England in-
timacy. These are our Class 6 roads. 
They are “existing public ways which 
are either discontinued subject-to-gates-
and-bars or are roads that have not been 
maintained by the town in suitable con-
dition for travel for a period of at least 
fi ve successive years.” 
Closing A Road

There are four methods by which 
roads attain this status: lapse (not main-
tained for a period of fi ve years), dis-
continuance subject-to-gates-and-bars, 
layout-subject-to-gates-and-bars, and 
state discontinuance of a Class 1 or 
Class 2 highway. 

What is important to understand and 
is often overlooked is that these roads 
are public highways in every sense and 
public passage is guaranteed; however, 
the road can no longer be approved for 
zoning purposes because it no longer 
has the status of a publicly approved 
street. For instance, a building permit 
cannot be issued for a lot on a Class 6 
road because it does not meet the front-
age requirements as set forth in the lo-
cal zoning ordinances.

Lapse means just that: no mainte-
nance or repair by the town for a period 
of fi ve years. Most of our Class 6 roads 
came by their status in this manner as 
a decline in usage led to neglect. It is 
the lack of maintenance, not the lack of 

travel, that creates the status. 
The second method, discontinuance 

subject-to-gates-and-bars, is a historic 
description that refers to a practice by 
a landowner of placing a gate across the 
road (remember, it’s his land ... or hers) 
to keep livestock in. The gate must be 
kept unlocked and not interfere with 
the safe and convenient passage by the 
public. 

This type of discontinuance, un-
like the fi rst, arises from legislation. 
Although the Board of Selectmen may 
sponsor it, this discontinuance requires 
a vote at Town Meeting. The word-
ing of the article must have the phrase 
“subject-to-gates-and-bars” so as not to 
be misconstrued with a complete or for-
mal discontinuance. 

In 1932, over 10 miles of road in 
Andover were voted discontinued 
subject-to-gates-and-bars at Town 
Meeting. 

Towns enjoy freedom from liability 
for any damages sustained by the public 
in using Class 6 roads, and it is impor-
tant that signs warning of the approach 
of the unmaintained section be posted 
well ahead of the change. 

The third and fourth methods of clos-
ing a road are seldom used and address 
very specifi c issues.

It cannot be underscored enough 
that suitability for travel does not af-
fect a Class 6 road’s status, nor any 
other for that matter. Many towns have 
mistakenly correlated a road’s viability 
as a travel way with its status, only to 

Class 6  from page 7 fi nd that what they had designated as 
a Class 5 road and for which building 
permits were issued was in fact a Class 
6 road. 

What is even worse is to allow mini-
mal maintenance on a portion of a Class 
6 road. An example of this would be to 
continue plowing beyond the terminus 
of a Class 5 road for a period of fi ve 
years. Such an action could automati-
cally change the status of the plowed 
portion to Class 5. The town now has 
one more road to maintain!
Life After Closure

As a public asset, Class 6 roads 
that are no longer passable except by 
pedal power or less can still provide 
useful corridors for connecting trail 
systems for hiking, cross-country ski-
ing, snowmobiling, and other activities 
which defi ne the character of a rural 
community. 

However, just because a road is 
abandoned doesn’t mean that the town 
has the authority to close it. Landown-
ers with frontage on Class 6 roads have 
a vested right of access and could seek 
damages by the act of a taking if this 
were their sole means of access.

When circumstances arise that ar-
gue for the complete discontinuance 
of a road, such an act requires placing 
an article on the Town Warrant. As you 
have probably surmised by now, there 
is a steady erosion of the public right of 
access as the road classifi cation increas-
es. In fact, one can continue the classi-
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Affordable and adorable! 
This three bedroom home 

has an eat-in country 
kitchen, large living room, 

dining room, and great deck 
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